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Abstract: India being a pluralistic democratic country has the largest population of Indigenous People
living in hills, plains and forest regions. These indigenous people are aboriginal communities having
separate ethnic identity, traditional customs, norms and distinct governing system that are continue
since time immemorial. The social and cultural traits of indigenous people distinguish them from the
dominant community of pan- India. In Constitutional and legal parlance, they are known as ‘Scheduled
Tribe’ and special they as these people are constitutional rights and legal status has been granted
particularly under the Fifth and the Sixth Schedule of the Constitution of India. In order to protect the
indigenous and tribal communities against exploitation and intrusion from outsiders and to protect
their distinct cultural identity and social system, the Indian State has created ‘Scheduled Areas’ which
are predominantly inhabited by indigenous communities. Under the Fifth Schedule and Sixth Schedule
of the Constitution of India, special administrative arrangements have been provided for ‘Scheduled
Areas’ for safeguarding the fundamental rights and development of tribal communities. However, over
the past seven decades in India, the situation of indigenous people are not much improved, rather , they
have been suffering from discrimination, exploitation and social exclusion from state, society and
market forces and actors. Benefit of development has not been reached to them, ironically, it has
harmed more by displacing them from their place of habitation and deprived them from their natural
resources upon which their survival depended.

This paper aims to examine the status of indigenous people in the country and explores what kind of
human rights are available in domestic legal framework to them. The modest attempt has been made to
identify the problems of indigenous people in the country and what are the possible remedies to
ameliorate their conditions.

Introduction:

Indigenous People: Definitional Debate: Defining the concept of “indigenous” while recognizing
who are indigenous people is very complex task. There is no proper consensus on conceptualization of
term ‘indigenous’ and its applicability in recognizing who are considered to be indigenous people in a
given territory. In fact, indigenous has synonyms like ‘aboriginal’ and ‘organic’ social identity. The
aboriginal or organic identity is considered as a salient feature of indigenous people who resides in a
particular region since pre-historic and pre-colonial era.

The controversy about the meaning and application of indigenous people as an international concept is
mainly based on norms applicable to indigenous peoples and their relationship within the State and the
individuals. Prof. Bendict Kingsbury, a leading academician of international law specialized on of
indigenous people studies viewed that, ‘controversy arises in particular from the implementation that
distinctive rights of indigenous people are justified by the destruction of their previous territorial
entitlements and political autonomy wrought by historic circumstances of invasion and colonization.” !

It is difficult of define to define the ‘indigenous’ in South Asian context, because of its relative nature of
application to the relevant groups and communities inhabiting in sub-continent for centuries . For
example, the Veddas of Sri Lanka and the Adivasis of India and Bangladesh were colonalised well before
the European imperialist powers created the Commonwealth.” A similar situation arises in the case of
Sindhis, Baluchis or Pakhtuns of modern day Pakistan and Afghanistan. Colonization led to the
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destruction of many indigenous peoples whereas, the survivors were conquered or subjugated. The
relative and slipperiness in the conception of ‘indigenous  in the South Asian context meant that in the
transformation of the colonial world to a world of new nation-states, the term ‘indigenous’ was equated
with those wanting independence from Western imperialists or as one author has appropriately argued,
was based on “pigmentational” or “racial” sovereignty.’

The differences in understanding the concept of indigenous and who constitute the indigenous people
also surfaced during the adoption of UN Declaration on the Rights of Indigenous Peoples at United
Nation forum. Most of the south Asian countries had made objection over the definition of ‘indigenous
people’ and application of ‘right to self-determination’ in their respective countries at the time of voting
in Human Rights Council, particularly the representatives of Pakistan and India had categorically
objected . * In fact, it was understood by some south Asian countries that all peoples in their territorial
boundaries are indigenous and, therefore, no distinctions could, on indigenousness, be made. Due to
this reason, Afghanistan, Pakistan, India, or Bangladesh had not ratified the ILO Convention (No. 169;
1989) concerning to Indigenous and Tribal peoples in independent countries.’

Notably, only acceptable definition of indigenous people has been given by UN Special Rapporteur
Martinez Cobo. He defines indigenous people as under:

Indigenous communities, peoples and nations are those which, having a historical continuity with pre-
invasion and pre-colonial societies that developed on their territories, consider themselves distinct from
other sector of the societies now prevailing in those territories, or parts of them. They form at present
non-dominant sectors of society and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their continued existence
as peoples, in accordance with their own cultural patterns, social institutions and legal systems.®

Indigenous People and International Law: Indigenous peoples did not have adequate recognition in
the international legal framework till 1980s. The only international agency, the International Labour
Organization (ILO) has been working on the issue of indigenous people since 1920s, and it had
contributed significantly in addressing the problems of indigenous and tribal peoples at global level. It
has adopted important conventions related to indigenous people i.e The ILO Convention on Indigenous
and Tribal Population, 1957 (No. 107) and later, this convention was replaced by another legally binding
convention i.e The ILO Convention on Indigenous and Tribal Peoples (No. 169). However, it was the
emergence of indigenous people’s movement at global level during 1980s, that drew the global attention
towards the problems of indigenous and tribal communities. Various projects were undertaken for
investigating the wide-spread discrimination of indigenous peoples in different countries. Subsequently,
United Nations established a Working Groups on the Indigenous Populations in 1982. ” The mandate of
the Working Group included the development of standard -setting instruments that led to the first draft
of the Declaration in 1994. The Declaration was important in understanding the problems of indigenous
people and recognizing the rights of indigenous people. It provided the recognition of rights of
indigenous people within legal and normative international order. It brought together all preexisting
rights relevant to indigenous peoples into one coherent document. The United Nations took the historic
step in adopting a Declaration on the Rights of Indigenous Peoples (UNDRIP) on 13 September 2007."

At the other global forms also the rights of indigenous people has been recognized. In 1987, the
International Commission on Environment and Development took the significant cognizance of rights
of indigenous people. It emphasized that these people need special attention as the forces of economic
development disrupt their traditional life-style. It advocated that life style of indigenous people can offer
modern societies many lesions in the management of resources in complex forest, mountain and dry
land ecosystem. The Commission also recommended for (a) recognition of their traditional rights (b) to
give them right to have a decisive voice in formulating policies about resource development in their
area, and (c) the protection of traditional rights should be accompanied by positive measures to enhance
the well being of the community in ways appropriate to the life style of these groups.’
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Later in 1992, the Earth Summit under its principle 22 also recognized that ‘indigenous people and their
community and local communities, have a vital role in environmental management and development
because of their traditional knowledge and practice, which are ecological friendly and preserving the
biodiversity of the earth. It appealed the state to recognize and duly support their identity, culture and
interest and enable their effective participation in the achievement of sustainable development."

For addressing the problems of indigenous people in the world wide and recognizing human rights of
indigenous people, the United Nation General Assembly had declared the year 1993 as ‘the International
year for the World’s Indigenous People”. The International Labour Organization (ILO) Convention no.
107- Indigenous and Tribal Populations’ adopted in 1957, had advocated for the integration and
assimilation of its multicultural population (indigenous and tribal people) into the mainstream of the
national life. Later on in 1989, the ILO Convention of Indigenous and Tribal People no 169 has declared
that the distinct cultural traditions of indigenous and tribal people must be protected by the national
laws and place them on an equal footing in terms of their contribution to the making of the world’s
culture. It further declared various rights of indigenous people, such as—(a) right of ownership and
possession over the lands which they have traditionally occupied(Article 14); (b) recognition and
protection of their cultural , social religious and spiritual values and practice (Article 5); (c¢) obligation
of the Government to consult with tribal people on all legislative or administrative measures affecting
them and established ways for tribal people to participate in decision making by the Government(
Article 6); (d) right of tribal people to decide the priorities for any development affecting them or their
land (Article 7); (e) right of tribal people to their land’s natural resources , minerals, benefit of their
exploitation and right to be compensated for damage( Article 15); (f) guarantee to respect tribal people’s
customs and laws (Article 8). "

The United Nation Development Progamme (UNDP) has also in 2001, adopted a policies of engagement
relating to indigenous people. “The UNDP has adopted a Policy to seek participation of indigenous
people in decision making process particularly those that may effects their human development and
environment. It has also recognized their right to self-determination. It also advocates for the proper
rehabilitation and reintegration of displaced indigenous people because of developmental activity, and
their ownership rights pertaining to forest produces, forest land and intellectual rights including
indigenous knowledge.

The UN Declaration on the Rights of indigenous People, 2007 set up important standards for treatment
of indigenous people and restoration of their human rights. It declares that indigenous people have
suffered from ‘historic injustice’ and they have been prevented from exercising their right to
development in accordance with their own needs and interest. They should not be discriminated of any
kind. The Declaration comprehensively elaborate on the basic inherent rights of the indigenous people
and mandates the countries to adopt them and evolve legislative and administrative measures to
implement them. The declaration has enumerated several rights of indigenous people.

Significantly, the UNDRIP has synthesized the individual and collective rights of indigenous people
between the state and the individual. The Preamble of the Declaration says, “Indigenous people are
entitled without discrimination to all human rights recognized within international law, and that
Indigenous Peoples possess collective rights which are indispensable for their existence, well-being and
integral development as peoples.” The Declaration is aimed to serve “as a standard of achievement to be
pursued in a spirit of partnership and mutual respect’ between states and indigenous peoples, providing
“the minimum standards for the survival, dignity and well-being of the indigenous peoples of the
world.”

Indigenous people in India: Demographic Scenario: India being a pluralistic democratic country has
the largest indigenous and tribal population in Asia (8.43 million), which is primarily concentrated in
two different regions. One concentration of tribes lives along the Himalayas stretch ranging from the
hills of north-west region to north eastern regions of the country.”In the northeastern states of the
country about ninety per cent of the population is tribal. Another concentration of indigenous
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population exists in central peninsular regions of the country.” Most of the indigenous people resides in
the hills and forest regions and largely depends upon the forest and agricultural farming for their
livelihood."®

In Indian social context, the Adivasi(tribes) are not considered as a part of the four Varnas of Hindu
society. Unlike castes, tribes tend to farm self-sufficient economic units. The tribal society tends to be
egalitarian, with its leadership based on ties of kinship and personality rather than on heredity status.
Tribes significantly consist of segmentary lineages whose extended families provide the basis for social
organization and control. They don’t recognizes the hegemony of any religious authority outside their
clan. Professor Burman Roy views that tribes are “peoples whose political and social organization is
based primarily on moral binding among kins, real and putative, who have a custodial attitude towards
nature and are outside the jati(caste) Varna system.” "

Indian Tribes: Constitutional and Legal Safeguards: Though India has not officially accepted the
presence of ‘indigenous peoples’ within its territory at United Nations forums, however, the indigenous
or tribal communities, popularly known as Adivasis (meaning original inhabitants) in the country are
legally recognized as ‘Schedule Tribes’ in the Constitution of India.® The government of India has
federally recognized 630 Scheduled Tribes communities residing different parts of the country and
speaking a plethora of different languages.” In order to protect their distinct social and cultural
attributes and ethnic identities, indigenous peoples have been provided a ‘special protection’ apart from
other general constitutional rights i.e. ‘fundamental rights’ as a citizen under the Constitution of India.
Under the Part III of the Indian Constitution, Scheduled Tribes are provided all fundamental rights
similar to other citizens of the country, such as the right to equality, freedom from exploitation, right to
religion and other civil and democratic rights.* Besides this, the Indian state has the political obligation
to take special measures to promote the educationally and economic interests of the Scheduled Tribes. *
Notably, certain percentage of seats are reserved in the union parliament and legislative assemblies for
providing political participation in the decision making process to indigenous and tribal communities.*
In order to protect the indigenous and tribal communities against exploitation and intrusion from
outsiders and to protect their distinct cultural identity and social system, the Indian State has created
‘Scheduled Areas’ which are predominantly inhabited by indigenous communities. The non-tribal or
outsiders are legally prohibited to settle and acquire property in these ‘Scheduled Areas’.” Under the
Fifth Schedule® and Sixth Schedule of the Constitution of India, special administrative arrangements
have been provided for ‘Scheduled Areas’ for safeguarding the fundamental rights and development of
tribal communities. These two Schedules have very different mechanism for governing schedule tribes
under their jurisdiction. The Fifth Schedule permits the State government to extend its executive power
to the Scheduled Areas™ and granted the Governor of the State the authority to “make regulations for
the peace and good government of any area[ Scheduled Area]”*” The Governor could also preclude the
application of any federal or state law in the ‘Scheduled Area’. Secondly, the Governor of each State
having Scheduled Areas shall, annually, or whenever required by the President of India, submit a report
regarding the administration of the Scheduled Areas®® The Fifth Schedule also creates Tribes Advisory
Council (TAC) in each state having ‘Scheduled Areas.”” The duty of the TAC is to advise the Governor
on the matter related to the ‘welfare and advancement’ of the Scheduled Tribes.?” These councils could
make laws for management of land, forest, shifting cultivation, appointment or succession of chiefs or
headpersons, inheritance of property, marriage and divorce, social customs and any matter relating to
village or town administration.”

The Sixth Schedule which contains the administrative mechanism for tribes of northeastern regions and
seems to have provided considerable autonomy to indigenous communities for self-governance.” It has
created several “autonomous” regions, each allocated to a particular tribe.”® The Scheduled Areas of
northeastern states are governed through Autonomous District Council (ADC) and Regional Council
(RC) endowed with legislative, judicial, and executive powers.**

After independence of the country, Indian state had taken special interest for the development of tribal

people in the country. In 1952, former prime minister Pt. Jawaharlal Nehru had visualized a development
guidelines for State in order to developed the tribal in a special manner. These guidelines were based on
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the pattern of Nehruvian Panchsheel - five principles formed to guide the administration of Tribal of

India. These were as such:

a) Tribal should be allowed to development according to their own people genius.

b) Tribal right in land and forest land should be respected ;

¢) Tribal Teams should be trained to undertake administration and development without outsides
being inducted;

d) Tribal development should be undertaken without disturbing Tribal Social and Cultural Institutional;

e) The index of tribal development should be the quality of their life and not the money spent.

Later on several other development projects were initiated by the Indian state through government

policies from time to time. These includes as:

e The Tribal Punchsheel Philosophy led to formation of Special Multi-Purpose Tribal Block for
community development in tribal areas.

e The systematic development plan for tribal by the government began with the Vth Five Year Plan
when the concept of Tribal Sub-Plan was introduced by the Planning Commission under the scheme
of Special Component Plan for development of SCs and STs. The emphasis was on area development
and focused only on tribal development.

The National Forest Policy declared in 1988 provided for the protection of the rights of tribal people in
India. The Policy Statement declared that, ‘Having regarded to the symbiotic relationship between tribal
forest and forest, a primary task of all the agencies responsible for forest management including the
development, should be to associate the tribal people closely in the protection, regeneration and
development of forests as well as to provide gainful employment to people living in and around the
forest. It has suggested to replace the contractors to cut the trees by Tribal Cooperative; develop forest
village at par with revenue village; undertake integrated area development programmes to meet the
needs of the tribal economy; introduce family welfare schemes to improve the status of people.

Apart from the constitutional safeguards to Scheduled Tribes, there are several legislative measures
taken at federal and state levels for protection of rights of scheduled tribes. Some major laws which are
enacted by the Union government specific to the protection of constitutional rights of the scheduled
tribes and their welfare.

The Panchayats ( Extension to the Scheduled Areas ) Act, 1996 (PESA) which was extension of 73 rd
Amendment of the Constitution, considered to be remarkable initiative by the Govt. to safeguard the
interest of tribal people. It provides the Gram Sabha a legal sanctity and recognizes it as the basic unit of
administration. It empowers the tribal community with granting them entitlement of controlling
natural resources and taking care of all their activities at the levels of planning, execution and
evaluation. The consent and approval of Gram Sabha was mandatory before initiating any development
projects that affect the tribal community such as matters related to land acquisition, compensation and
rehabilitation. The Gram Sabha were empowered to settle land dispute, regulate money lending, restore
illegally transferred tribal lands and issue of utilization certificates for projects undertaken within its
jurisdiction.

In 2006, the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights)
Act was enacted for the protection of forest rights of indigenous communities.® This act is
instrumental in providing legal entitlement over forest land to tribes and compensation in case of
diversion of forest for any development propose.

In spite of several legislative and administrative measures taken up by the Indian state for protection of
rights of tribal communities and for their welfare, indigenous and tribal communities continue to
suffer the discrimination, subjugation and deprivation even after six decades of India’s independence.>
In fact, the development programs for tribe have not been effectively implemented because of various
loopholes in government administration which has caused exploitation and exclusion to indigenous
communities in the country. %
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Noticeably, India has shown its concern on the issue of Indigenous people and tribal at global forums.
Indian government has ratified the ILO Convention on Indigenous and Tribal Populations, 1957(No.
107), however, it has yet to ratified the ILO Convention on Indigenous and Tribal Populations, 1989(No.
169). Importantly, India is also signatory to UNDRIP, which indicates, its concern towards the
preservation of indigenous people.

However, in spite of all welfare measures and legislative protection, the situation of indigenous people is
not much better and they are still discriminated and exploited. **

Ironically, despite having these legislations the tribals have been suffered the exploitation of state
particularly the Forest management. Large numbers of tribals have been imprisoned by Forest
Management officials calling them “encroachers” of forest land, though these poor tribals were making
huts and farming for their survival and livelihood. A majority cases have been lodged against tribes
under various sections of the colonial Indian Forest Act,1927, the Indian Protection of Wildlife Act, 1972,
and Indian Penal Code. **

Despite the constitutional and legal safeguard provided the Indian State, the indigenous population of
the country has continuously suffering the problem of subjugation, discrimination and exploitation.
Significantly tribes are more backward not only in comparison to general population but with the other
social the categories also like Schedule Caste, Backward Social groups etc.

Discrimination and Social Exclusion of the Indian Tribes: There has been several enlightened
policies for tribal development that have been introduced by the Indian State, however, they were never
been effectively implemented and operationalised, leading into unsatisfactory consequences. The
pathetic condition of tribes could be visualized through the developmental indicators.

The work participation rate among the Schedule Tribes in India was as low as 49.1 per cent as per 2001
census. About 69 per cent of these were classified as main workers, while the remaining 31 per cent were
treated as marginal workers. About 82 per cent tribes engaged in primary sector activities like
cultivation and agricultural labour. There has been downfall in the tribes as no significant social
transformation among tribes in India. There has been alarming increase in the number of agricultural
labour and migrant worker in India which provided clear indication of decline in tribal economy due to
large scale encroachment by the Forest Department and alienation of land by non-tribal. Tribes also
suffered the marginalization and exclusion from their livelihood resources. During the past three
decades there has been steady decrease in the percentage of tribal cultivators from 68.15 in 1961 to 54.5
in 1991. Conversely, percentage of agricultural labors has increased from 19.71 in 1961 to 32.69 in 1991. *°

There has been perennial conflict between tribes and the dominant regional non-tribes community at
the tribal regions. It is seen that the interest of tribes are sacrificed to protect the interest of non-tribes
for fulfilling their economic interest. Even the state governments have enacted several acts to protect
the interest of the non-tribes. For instance, the Andhra Pradesh (Selected Areas) Land transfer
Regulation, 1959 was amended in 1970. The Kerala Scheduled Tribes (Regulation of Transfer of Land and
Restoration of Alienated land) Act 1975 has been repealed to provide concession in the possession of
land to the non-tribe persons.

Displacement among tribes is caused due to development projects based on industries, irrigation and
hydraulic projects introduced by the state. It was noted that around 21.3 million population has been
displaced during 1951-90 in the states of Andhra Pradesh, Bihar, Gujrat, Maharashtra, Madhya Pradesh,
Rajasthan and Orissa. And out of this 8.54 million (40 per cent) have been tribes. As far the
rehabilitation of tribal are concerned only 2.12 million ( 24.8 p.c) have been resettled so far. *

The issue of tribal land alienation laws has been matter of great concern for protecting rights of tribes.

The process of dispossession or Alienation of tribal Land is multi-dimensional in nature that involves
interplay of social, cultural, economic and political forces. ** Jaganath also elaborates that,” the
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fundamental reason for tribal land alienation is fragile, constantly shrinking economic base of the tribes
. Their non-monetized self-sufficient economy crumbled and the tribes become exposed to batter or
cash transactions for the fulfillment of their basic needs” *

Despite of progressive and protective legislation, tribal people all over the country are perpetually
threatened over their land rights. Laws and policies governing forest have also contributed towards the
dispossession of tribals. The parts of forest lands are categorized as reserved forest through government
legislations, consequently the tribal lands are appropriated by government or non-tribal people whereby
the tribals are alienated from land. Prasad argues that non-implementation of development programmes
and lack of rights on the forest and non-agricultural land has led to the crisis of livelihood faced since
colonial times and it has been further accentuated in post independence period. ** Ramchandra Guha
also pointed out that first the colonial British state(Forest policy 18940 and then independence
India(forest policy 1952) have laid bare vast tracts of forest and turned them into agricultural land,
leading to dispassion of the tribes. *

Conclusion: It is very much understood that, indigenous people and tribal population in india have
been systematically socially and economically excluded and marginalized since colonial period causing
sever vulnerability towards them and violating of their basic human rights.

Indigenous people have faced an apathetic attitude of Indian state which is revealed through their
pathetic condition at development sector. The ‘inclusive policy’ for bringing tribal into national
mainstream through various development policies has lead them to ‘exclusion’ from their own cultural
traditional identity. Moreover, tribes are worst victim of process of rapid globalization and
liberalization, where the state is disposing its obligation and receding from welfare measures.

It is true that Indian Government has adopted strategies to integrate the tribes within the mainstream
society by providing them necessary infrastructure facilities since 199os. Unfortunately, nether have the
tribes been integrated within the national mainstream, nor has any tangible progress noticed for tribes.
The sense of exclusion, crisis of identity and dispossession of lands and threat to livelihood have
compounded the problem of discontent and dissatisfaction among the tribes resulting into emergence
of various movements for tribal rights in different parts of the country. The process of democratization
and political mobilization of tribal people has been visualized in their radical struggle which also known
as Naxalite movement that has questioned the legitimacy of the Indian state.

Hence , there is need to formulate such forest policies or land legislation must be updated in consistent

with new situation or challenges being faced by tribes in wake of fast globalization and modernization
process. The state should promote and preserve the maintenance of traditional knowledge being
possessed by tribes and make every effort to protect their customary rights, and respect their land and
cultural rights. Restoring alienated land to tribal people is more viable and sustainable option for
retaining ownership rights of forest land to the tribes.
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